STATE OF NEW Y O R K - B O A R D OF PAROLE

Administrative Appeal Decision Notice
Inmate Name:

Darryl Schultz

NYSIDNo.:
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Dept. DIN#:
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v
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Wende Correctional Facility

Appeal Control #:

12-025-12B

Appearances:
For the Board, the Appeals Unit
For Appellant:
Cheryl L. Kates, Esq.
P.O. Box 734
Victor, New York 14564

Board Member(s) who participated in appealed from decision:
Decision appealed from:

Elovich, Sharkey, Thompson

November 2012 denial of discretionary parole release

Pleadings considered: Briefs and letters on behalf of the appellant submitted beginning December 2012
Statement of the Appeals Unit's Findings and Recommendation
Documents relied upon: Presentence Investigation Report, Inmate Status Report, Interview Transcript,
Parole Board Release Decision (Form 9026)
Final Determination: The undersigned have determined that the decision from which this appeal was taken
be and the same is hereb\
Affirmed

Modified to

Affirmed

Modified to

' ^Commissioner

Affirmed

Reversed for De Novo Interview

Modified to

If the Final'Determination is at variance with Findings and Recommendation of Appeals Unit, written
reasons for the Parole Board's determination must be annexed hereto.
This Final Determination, the related 'Statement of the Appeals Unit's Findings and the separate findings of
the Parole Board, i f any, were mailed to the Inmate and the Inmate's Counsel, if any, on
/D f
p£.
Distribution: Appeals Unit - Inmate - Inmate's Counsel - Inst. Parole File - Central File
P-2002(B) (5/2011)

STATE OF NEW Y O R K - BOARD OF PAROLE
STA TEMENT OF APPEALS UNIT FINDINGS & RECOMMENDA TION

Inmate Name:

Darryl Schultz

Facility:

NYSID No.:

3659568K

Appeal Control #:

Dept. DIN#:

89-C-0018

Wende Correctional Facility
12-025-12B

Findings:
Appellant challenges his November 2012 denial of discretionary parole release. Only one of
his arguments need be addressed herein. Through submissions of appeal counsel, appellant argues
that the Board of Parole failed to request an official statement from the defense attorney who
represented him in the underlying criminal case.
For his instant 1988 convictions, appellant was committed to state prison in 1989. In 1999
the facility parole office at appellant's then facility of incarceration wrote letters to each of the
District Attorney's Office, the Sentencing Judge, and appellant's criminal defense attorney,
requesting recommendations, if interested, in regards to the potential parole release of appellant.
According to a review of the records, these 1999 letters were the only such requests sent by the then
Division of Parole. The letter to appellant's criminal defense attorney was addressed to that
attorney's address as indicated on the 1988 presentence investigation report. There is no record of a
response to this letter.
In the context of the instant administrative appeal, appeal counsel has provided an April
2013 letter from the criminal defense attorney, who now resides in Florida, which qualifies as a
recommendation in regards to appellant's possible parole release. That letter additionally indicates
that the attorney has been retired from the practice of law for approximately 15 years, and he was
not contacted by the Division / Board of Parole and asked to give a parole recommendation.
Former Executive Law §259-i(l)(a)(i) (now §259-i(2)(c)(A)(vii)), states in part that the
Board is to consider "the seriousness of the offense with due consideration to the...
recommendations of the sentencing court, the district attorney, the attorney for the inmate...."
While that provision does not mandate that such recommendations be proactively solicited, the
agency has an internal policy of doing so. Here, however, the above indicated circumstances
suggest that due to the passage of time and the defense attorney's retirement, the request for a parole
recommendation was not successfully conveyed/delivered to him. The April 2013 letter from the
defense attorney falls within the scope of the relevant statutory provision.

Recommendation:
It is therefore recommended that the appealed from decision be set aside and a de novo
parole consideration be afforded to appellant.

