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Board Member(s) who participated in appealed from decision:
Decision appealed from:

Lemons, Ross

November 2011 denial of discretionary parole release

Pleadings considered: Brief on behalf of the appellant submitted on March 29, 2012 and supplemental
submissions on April 2 and June 20, 2012:
Statement of the Appeals Unit's Findings and Recommendation
Documents relied upon: Presentence Investigation Report, Inmate Status Report, Interview Transcript,
Parole Board Release Decision (Form 9026)
Final Determination: The undersigned have determined that the decision from which this appeal was taken
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If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written
reasons for the Parole Board's determination must be annexed hereto.
This Final Determination, the related Statement of the Appeals Unit's Findings and the separate findings of
the Parole Board, i f any, were mailed to the Inmate and the Inmate's Counsel, i f any, on j i l l 1*1i A l-f •
Distribution: Appeals Unit - Inmate - Inmate's Counsel - Inst. Parole File - Central File
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Findings:
Through submissions of counsel, appellant challenges his November 2011 denial of
parole release by the Board of Parole. One of the arguments in the appeal is that the Parole Board
failed to contact appellant's criminal defense attorney "at the appropriate address" to obtain an
official parole recommendation in his case (Appeal Brief, p.31). He points out that although he was
represented by Gary Greenwald, Esq. at sentencing, he was represented by Robert Isseks, Esq. and
John McBride, Esq. during trial proceedings and his guilty plea (Appeal Brief, p.32, and appeal
Exhibit J - February 23, 2012 letter from Robert Isseks, Esq.). Gary Greenwald and John
McBride's names are listed on the face page of the presentence investigation report. By the time of
appellant's November 2011 parole consideration no defense attorney parole recommendation had
been received by the Parole Board.
Appellant urges that a February 23, 2012 letter from Robert Isseks, Esq., addressed to his
appeal counsel and which he now provides with his appeal, be considered as the official defense
attorney parole recommendation. According to the letter from Mr. Isseks, he represented appellant
along with'John McBride, Esq. "through his plea of guilty", and Mr. Isseks remarks on appellant's
parole consideration.
The'parole file suggests that in 1994 facility parole staff might have sent out a letter
requesting recommendations in regards to appellant's potential parole release. However, this
letter, dated August 18, 1994, was not individualized and it bore no addresses and no names of
addressees. There is no other information available from the file to verify that this letter was sent
to any of appellant's listed defense attorneys. The parole file also suggests that under caption of
"Limited Credit Time Allowance Eligible", a letter addressed simultaneously to "Honorable
Judge J. Berry", "Orange County District Attorney", and "Mr. John McBride, Attorney", with no
listed addresses, was sent out by facility parole staff on or about November 19, 2009 (the date of
the letter). This letter informed the reader that appellant was going to be considered for early
release consideration due to receipt of a limited time credit allowance, and it essentially
requested a recommendation in regards to such. Notably, the letter informed the reader that
appellant was "scheduled to appear before a panel of the Board of Parole in November 2009 /
ASAP, and.... If no response is received, the Board of Parole will be required to make a decision
without the benefit of your input." As indicated above, there was no response received from any
defense attorney to either of these letters.
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Executive Law § 259-i(2)(c)(A)(vii) requires the Board of Parole to consider "the
seriousness of the offense with due consideration to the... recommendations of the sentencing
court, the district attorney, the attorney for the inmate...." That provision does not mandate that
recommendations actually be solicited, but the agency nevertheless has a policy of requesting such
recommendations and it has sought to thoroughly effectuate that policy.
The available record does not evidence compliance with that policy in appellant's case.
This conclusion should not be taken as agreement with the appeal to any extent it may contend that
seeking a recommendation from the attorney who represented appellant at sentencing (here, Gary
Greenwald, Esq.) would not be sufficient. Instead, there is no evidence that the policy was
complied with in regards to any of appellant's defense attorneys. The 1994 letter bears neither
recipient name nor address. The 2009 letter, also bearing no addresses, would logically be read
as pertaining to a limited credit time allowance appearance, occurring in "November 2009 /
ASAP" whether or not a "response is received", and since that letter would have been mailed out
no sooner than November 19, 2009, a timely response to it for its apparent purposes seems to
have been an impossibility. The appealed from decision should therefore be set aside so that a de
novo release interview can be conducted where the Board of Parole can consider, among the
other relevant factors, the defense attorney recommendation letter from Robert Isseks, Esq.,
consistent with its obligation under the Executive Law.

Recommendation:
For the above reasons and upon the record of this case, it is therefore recommended that the
appealed from decision be set aside and a de novo parole interview be afforded to appellant.
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